
FOKE • P.O. BOX 584 • GORDON 2072 • TEL (02) 9416 9007  
www.foke.org.au    www.facebook.com/ friendsof kuringgai   Est. in 1994  
2024 - Celebrating 30 years of Caring for Ku-ring-gai   
 

 

              FRIENDS OF KU-RING-GAI ENVIRONMENT INC (FOKE) P. O. BOX 584 GORDON 2072 

2016 NATIONAL TRUST HERITGE AWARDS HIGHLY COMMENDED 

2009 NATIONAL TRUST HERITAGE AWARDS HIGHLY COMMENDED 

2008 NSW GOVERNMENT HERITAGE VOLUNTEERS AWARD 

WINNER NSW HERITAGE OFFICE AWARD 

“HERITAGE WATCH OVER OUR PLACE OF NATIONAL SIGNIFICANCE –KU-RING-GAI” 

www.foke.org.au  

 

 
 
Joe Somerville 
Senior Planner 
Department of Planning, Housing and Infrastructure 
 
Attention: Joe Somerville 
Via the Major Project Portal 
 
15 May 2026 
 
Dear Joe 
 
Re: SSD-88948458 — 5-9 Cowan Road, St Ives — Further Submission in Response to the 
Applicant’s Response to Submissions (April 2026) 
 
1. Introduction and FOKE’s position 
 
Friends of Ku-ring-gai Environment Inc (FOKE) made a submission objecting to SSD-88948458 
dated 3 November 2025. The applicant lodged a Response to Submissions (RtS) prepared by 
Keylan Consulting in April 2026, together with an amended scheme.  
 
FOKE has reviewed the RtS and the amended plans. The RtS has not responded to FOKE’s 
submission as a discrete submission and fails to engage with the majority of FOKE’s 
specific factual claims and recommendations. Worse still, the amendments move in a negative 
or opposite direction to FOKE’s concerns on the key issues – building height, traffic and parking. 
 
FOKE wishes to bring these matters to the Department’s attention before assessment and to ask 
that they be brought to the attention of the Independent Planning Commission, which (by virtue of 
Ku-ring-gai Council’s objection) is now the consent authority. 
 
2. The amended scheme has gone backwards 
 

Parameter Original (Nov 
2025) 

Amended (April 2026 
RtS) 

Direction 

Building height 29.69 m 30.60 m Worsened — now 2 
m over the 28.6 m 
bonus cap, up from 
1.09 m 

Total apartments 74 77 Increased 

Car parking 152 spaces Reduced toward 
Housing SEPP 
minimum 

Reduced 

http://www.foke.org.au/
http://www.foke.org.au/
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Parameter Original (Nov 
2025) 

Amended (April 2026 
RtS) 

Direction 

Trees to be 
removed 

T2, T15, T16, T18, 
T19, T24 

T2, T19, T20 still 
removed 

Mixed 

 
FOKE requested the proponent to (a) modify the design to comply with the maximum permitted 
building height and (b) provide underground parking above the minimum requirement due to 
restricted street parking. However, the proponent has done the opposite on both points — height 
has been increased and parking has been reduced. A Response to Submissions (RtS) that 
answers the community’s two clearest recommendations by moving further in the wrong direction is 
not a genuine response. 
 
3. The applicant’s reliance on Section 2.10 of the Planning Systems SEPP is not a complete 
answer 
 
Throughout the RtS, the proponent relies on Section 2.10 of the State Environmental Planning 
Policy (Planning Systems) 2021 to dismiss every Ku-ring-gai Development Control Plan (“KDCP”) 
based objection — including the 6 m St Ives street setback control (Part 14A.4), the 19-space 
visitor parking requirement, the 50% deep soil target, the rainwater retention and 50% runoff-day 
reduction requirement (Part 24C), the bulky goods collection point requirement (s.25B.2), and the 
KDCP’s sunken-apartment and surveillance controls. 
 
It is correct that Section 2.10(1) provides that “Development control plans (whether made before or 
after the commencement of this Chapter) do not apply to … State significant development.” That is 
the limit of what Section 2.10 does. It does not extinguish the underlying planning issues those 
DCP controls were designed to address, and it does not relieve the consent authority of its 
obligations under section 4.15 of the Environmental Planning and Assessment Act 1979. 
 
The consent authority is required under section 4.15(1)(b)–(e) to take into consideration the likely 
impacts of the development on both the natural and built environments and social and economic 
impacts in the locality; the suitability of the site; any submissions made; and the public 
interest. The Department’s own published guidance on assessing SSD applications confirms it 
considers “existing strategic plans and policies (including state, regional and local)” and “feedback 
and comments from the relevant local council”. The Independent Planning Commission’s process 
expressly weighs “the benefits, impacts, risks and public interest of a project, at both the local, 
micro level and the statewide, macro level.” 
 
Visitor parking adequacy, sunken ground-floor amenity, communal-open-space surveillance, deep-
soil provision, stormwater retention, bulky-goods management, KDCP-specified street setbacks 
and tree planting targets are, on their face, precisely the kind of local-level likely impacts the EP&A 
Act requires the consent authority to weigh. The proponent’s repeated invocation of Section 2.10 
as a complete answer to Council’s and FOKE’s KDCP-based concerns is therefore inadequate. 
The applicant has answered the legal question while leaving the planning question 
untouched. 
 
Notably, on several items (waste-truck clearance F11, loading bay F14) the proponent does 
provide a substantive fallback response (“notwithstanding, a 2.6 m clearance has been provided”; 
“notwithstanding, a loading bay has been provided in accordance with minimum dimensions”). The 
contrast with the issues where the legal argument is used alone — visitor parking, sunken units, 
surveillance, 50% deep soil, KDCP stormwater, EV readiness, bulky goods, the 6 m St Ives street 
setback — is stark. Those are the items still requiring a planning-merits response. 
 
4. Traffic 
 
FOKE’s submission raised five distinct traffic concerns which remain unresolved. The RtS does not 
adequately address any of them, and on the most material point — the cumulative interaction 
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between this site and the adjacent St Ives Shopping Village — the applicant has used the 
adjacency to justify reduced parking rather than to assess increased traffic load. 
 
4.1 St Ives Shopping Village conflict not assessed 
 
Cowan Road is one of the entrance/exit points for St Ives Shopping Village. The TIA does not 
assess the conflict between vehicles entering and exiting the basement at 5-9 Cowan Road and 
the queuing, turning and parking-search traffic generated by the Shopping Village immediately 
adjacent. This is a fundamental local traffic safety issue that is uncontested in the locality and 
visible to anyone using Cowan Road on a Saturday morning. It is not addressed anywhere in the 
RtS. 
 
Compounding this, Ku-ring-gai Council’s submission of 3 November 2025 specifically cited 
evidence that the St Ives Shopping Village car park is at 91% peak occupancy — above the 
85% Austroads “at capacity” threshold. The proponent has not rebutted this evidence. Instead, the 
proponent cites proximity to the Shopping Village as a reason to provide fewer visitor parking 
spaces (10 against a KDCP requirement of 19), on the theory that residents and visitors will 
undertake “linked trips” to the centre. This argument conflicts against Council’s evidence that the 
centre is already operating beyond Austroads capacity. The likely outcome is overspill of visitor 
parking demand from this development onto Cowan Road and into the Shopping Village car park, 
exacerbating an already non-compliant situation. 
 
4.2 Cumulative traffic assessment refused 
 
Council’s submission required a cumulative traffic impact assessment covering this application, the 
Development Application at 46-50 Cowan Road, and the recently gazetted Pymble Golf Club 
Planning Proposal, with particular attention to delays and queue lengths on the Cowan Road 
approaches to Mona Vale Road and Killeaton Street. The proponent has refused to provide one, on 
the basis that the neighbouring matters are “speculative.” 
 
This is not an acceptable response. Section 4.15(1)(b) requires consideration of likely impacts, and 
“likely” includes reasonably foreseeable cumulative effects. The Pymble Golf Club Planning 
Proposal has been gazetted. The 46-50 Cowan Road DA is publicly lodged on the same portal. 
Both sit within the same Low and Mid-Rise inner area that the proponent repeatedly relies on to 
justify the height and density of its own proposal — the proponent cannot have it both ways, citing 
the Housing SEPP transition to justify its own density while denying that other applications in that 
same transition will materialise. 
 
4.3 Killeaton Street construction route retained 
 
Council confirmed Killeaton Street is part of load-limited Regional Road 2043 and is unsuitable as a 
construction route for topographic, amenity and load-bearing reasons. The proponent has refused 
to relocate the route, relying on Rule 104 of the Road Rules 2014 (no-truck exemption where no 
alternative exists) and the fact that the road carries bus services. Neither argument is responsive: 
the bus route is not load-limited in the same way, and Rule 104 is not engaged where alternatives 
(Mona Vale Road / Pacific Highway) exist — Council expressly identified those alternatives in its 
submission. 
 
4.4 Traffic methodology and LEP 2015 record not engaged 
 
FOKE requested a traffic study at peak day times, with daytime peak hour vehicle counts and 
signal service-level data, and for the previous LEP 2015 finding that traffic signals should be 
installed at the Killeaton Street intersection to be taken into account. The RtS does not confirm 
whether the updated TIA used daytime peak hour counts or signal SOI, and the LEP 2015 record is 
not addressed at all. The Service B intersection conclusion that FOKE challenged is reasserted by 
reference to the updated TIA without engaging with the methodology challenge. 
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4.5 Developer contributions 
 
FOKE objected that the s.7.11 contributions are inadequate to fund footpath embellishment and 
traffic mitigation. The RtS responds “Noted” to Council’s reference to the Ku-ring-gai Contributions 
Plan 2010 without addressing the adequacy of quantum for the specific Cowan Road frontage 
works the locality requires. 
 
5. Deep soil — specific factual claims unrebutted 
 
FOKE raised three precise, testable factual claims about the deep soil calculation. The RtS does 
not respond with any of them. 
 

FOKE factual claim RtS treatment 

A stormwater (SW) line runs through a 
portion of the proposed deep soil area 

Not addressed anywhere in the RtS 

The communal area (paved areas and 
planters) overlaps with the proposed deep 
soil area 

Not addressed anywhere in the RtS 

The ground-floor communal area is likely to 
be overshadowed by the NE wing of the 
building 

RtS answers the rooftop communal area 
instead — confirming the rooftop satisfies 
ADG Part 3D, but not addressing FOKE’s 
ground-level concern 

 
Council also separately identified deep soil inadequacy. The proponent’s 10.9% at 6 m / 24% at 3 
m figures rest on counting areas that, on FOKE’s reading of the plans, are encumbered by a 
stormwater line and overlap with paved communal areas. If FOKE is correct, the deep soil 
calculation has been overstated and the percentage compliance with both the Housing 
SEPP and the ADG would need to be recalculated. This is a matter that can and should be 
verified by Council’s Landscape and Engineering officers before determination. The Department 
should not accept the proponent’s deep soil figures while these specific factual claims remain 
unanswered on the record. 
 
In addition, FOKE objected that the front 4.5 m setback to private open space contains a staircase 
and hard surfaces, with no guarantee future owners will maintain vegetation. The RtS does not 
address this. FOKE further objected to non-compliance with Part 14A.4 of the KDCP (6 m St Ives 
precinct street setback) — answered only by the general Section 2.10 argument and a generic 
claim of ADG front-setback compliance, with no engagement on the merits of the local setback 
control. 
 
Council’s own submission identified that the front-setback deep soil is further compromised by 
services (fire booster, substation), reducing tree planting opportunity. The RtS responds by noting 
the deep soil is “predominantly located to the rear of the site” — which does not address the front-
setback issue, it concedes it. 
 
6. Other unaddressed Council points 
 
In reviewing the RtS against Council’s submission, FOKE notes the following further matters where 
Council’s position is not satisfied. These are relevant considerations under section 4.15: 
 

• Clause 4.6 variation worsened. Council considered the original Clause 4.6 variation was 
not well-founded. The proponent has responded by increasing the exceedance from 29.69 
m to 30.60 m and re-asserting the same justification (minor, localised, no impact). The 
exceedance has grown but the justification has not. 
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• Tall tree planting target half-met. Council required 12 tall trees with 30% in the front 
setback. The proponent provides 6 (T17 retained plus 5 new) and concedes the target is 
not strictly achieved. 

• ADG 4A solar access. 18.1% of apartments receive no winter sun. The ADG limit is 15%. 
• NE side setbacks remain non-compliant. Mitigated by translucent glazing and screens 

rather than by compliant setback. 
• Sunken ground floor apartments and 2 m rear fill. Dismissed on the “DCP doesn’t apply” 

basis. The amenity issue remains a relevant consideration under section 4.15. 
• Affordable housing tenure. Council asked for community-housing-provider operation in 

perpetuity. The applicant offers only the statutory 15-year minimum. 
• Social infrastructure capacity. Council identified the need for additional library, cultural, 

community, recreation and open space provision; the response is “Noted” with no 
commitment. 

• Drainage easement factual disagreement. Council references an existing 2 m drainage 
easement. The proponent states there is no drainage easement on the site. This factual 
disagreement should be resolved on the record before determination. 

• Condenser count discrepancy. Council flagged 16+54+4 = 74 condensers in the acoustic 
report against 62 on the plans. With the apartment count now 77, the architectural plans 
should show 77 condensers consistent with BASIX. The RtS confirms the acoustic report 
has been updated but does not directly reconcile the count. 

• Detailed Site Investigation. Provided (Appendix 12) but should be independently reviewed 
by Council’s Environmental Health team, as Council originally required, before 
determination. 
 

7. Requests to the Department and the Independent Planning Commission 
 
FOKE requests that: 
 

1. The Department record that the proponent’s RtS does not address FOKE’s submission as a 
discrete submission and does not engage with the specific factual claims set out in section 
5 above. 

2. The matters at sections 4 and 5 above be referred to Council’s Traffic, Engineering, 
Landscape and Environmental Health officers for independent verification, in particular: (a) 
the stormwater-line and paved-communal-area encroachment into the claimed deep-soil 
area; (b) the ground-level communal-area overshadowing; (c) the cumulative traffic conflict 
with St Ives Shopping Village exits and the 91% peak occupancy of the Shopping Village 
car park; and (d) the existence of the drainage easement. 

3. The proponent be required to undertake a cumulative traffic impact assessment 
encompassing this DA, the 46-50 Cowan Road DA and the Pymble Golf Club Planning 
Proposal, and to undertake daytime peak hour vehicle counts with full signal service-level 
analysis at the Mona Vale Road/Cowan Road and Killeaton Street/Cowan Road 
intersections. 

4. The Killeaton Street construction route be refused and the proponent required to use Mona 
Vale Road / Pacific Highway as Council identified. 

5. The application be refused for the reasons in Council’s submission, FOKE’s original 
submission and this further submission. In the alternative, if the Commission is minded to 
grant consent, that conditions be imposed requiring (a) compliance with the 28.6 m height 
standard; (b) recalculated deep soil excluding encumbered areas and meeting the ADG 
7%/6 m criterion; (c) visitor parking at 19 spaces; (d) affordable housing in perpetuity 
through a registered Community Housing Provider; (e) the 6 m St Ives precinct street 
setback; (f) tall tree planting at 12 trees with 30% in the front setback; (g) prohibition of 
Killeaton Street as a construction route; and (h) cumulative traffic mitigation conditions to 
address Cowan Road / St Ives Shopping Village conflict. 

 
The amended proposal is more, not less, inconsistent with Ku-ring-gai’s local planning standards 
than the original. The community’s concerns, formally lodged through 14 objections, the Council 
submission and FOKE’s submission, remain unaddressed and unresolved. FOKE respectfully asks 
the Department and the Commission to treat them accordingly and refuse the application. 
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Yours faithfully 
Kathy Cowley 

Kathy Cowley 
PRESIDENT 
cc Mayor and councillors Ku-ring-gai Council 
cc The General Manager Ku-ring-gai Council 
cc Matt Cross MP Member for Davidson 
cc Nicolette Boele MP Member for Bradfield  
cc The Hon Chris Rath MLC Shadow Minister for Planning  
 


