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Dear Mr Preshaw,

FOKE Submission — Improving Development Assessment Discussion Paper

1. Executive summary

The Friends of Ku-ring-gai Environment Inc. ("FOKE") welcomes the opportunity to comment on the
Improving Development Assessment Discussion Paper exhibited by the Department of Planning, Housing
and Infrastructure ("the Department")! under the Environmental Planning and Assessment Amendment
(Planning System Reforms) Act 2025 ("PSR Act")2.

FOKE has been active in Ku-ring-gai planning, heritage and environment advocacy since 1994. Our
submissions on the Transport Oriented Development program, the Low and Mid-Rise Housing SEPP, the
PSR Act 2025 and the concurrent Standard and Model Conditions of Consent Explanation of Intended Effect?
are on the public record.

FOKE supports the principles underlying the reform — better-quality Development Applications ("DAs"),
consistent lodgement standards, clearer terminology and a more predictable process. It is grounded in Ku-
ring-gai conditions and in FOKE's direct experience of DAs, State Significant Development ("SSD")
applications and heritage matters in this Local Government Area.

Our central concern is that the Discussion Paper frames DA quality as an administrative problem to be
solved by digital tools, standard checklists and time triggers, when the evidence in Ku-ring-gai is that DA
quality is primarily an accountability problem: inadequate specialist reports, uncorroborated site claims,
missing curtilage and canopy information, and inconsistent bushfire treatment. Faster clocks and
standardised inputs will not fix that. They may entrench it.

FOKE's ten headline positions are:

INSW Department of Planning, Housing and Infrastructure, Improving Development Assessment —
Discussion Paper (2 July 2026), exhibited on the NSW Planning Portal,
https://www.planningportal.nsw.gov.au/draftplans/exhibition/improving-development-assessment-
discussion-paper. Submissions close 5:00pm Thursday 30 July 2026.

2Environmental Planning and Assessment Amendment (Planning System Reforms) Act 2025 (NSW), Act No
71 of 2025, assented 24 November 2025 ("PSR Act"),
https://legislation.nsw.gov.au/view/pdf/asmade/act-2025-71.

SNSW Department of Planning, Housing and Infrastructure, Standard and Model Conditions of Consent —
Explanation of Intended Effect (companion exhibition, exhibition period concurrent, closing 5pm 30 July
2026), https://www.planningportal.nsw.gov.au/draftplans/exhibition.
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1. The reforms must be assessed jointly with the companion Standard and Model Conditions of
Consent EIE. The Discussion Paper does not analyse their combined effect on site-specific
safeguards.

2. Listed documents and drawings must be mandatory where the risk is present, not merely
"commonly required". Non-provision must trigger rejection under clause 51 of the EP&A Regulation
2021, not a request for further information.

3. A statutory accreditation and disciplinary regime for DA consultants is a prerequisite of any tool-
driven DA reform. Better inputs require accountable authors.

4. Heritage Conservation Areas listed heritage items, bushfire-prone land, and remnant critically
endangered Blue Gum High Forest and Sydney Turpentine-lronbark Forest and endangered Duffy’s
Forest must be treated as mandatory specialist triggers within the interactive tool, with local
controls given equal weight to State controls.

5. Canopy and tree data are missing from the drawing standards. Landscape plans and arborist reports
must be mandatory for all residential development, with tree plans, TPZs, SRZs and canopy-target
compliance shown on the drawings, not buried in text.

6. Cumulative impact assessment must be an express element of DA quality for precincts under
intense TOD/LMR intensification.

7. The 7-day rejection window is too short, and rejection standards must be transparent.
Amendments must trigger re-notification to affected neighbours.

8. Deemed lodgement must not lock in the legislative and policy framework applicable at lodgement
date where subsequent reforms deliver stronger environmental, heritage or bushfire protections.
A public-interest exception is required.

9. The Christmas / New Year exclusion from deemed approval and deemed non-refusal timeframes is
supported, but deemed approval must never substitute for merit assessment on sites with heritage,
canopy or bushfire constraints.

10. The online tool concept is supported but must publish its data-layer provenance, its currency, its
ownership, and its liability regime before it is deployed.

2. The Ku-ring-gai context: why DA quality matters here

Ku-ring-gai is one of a small number of Sydney LGAs where every one of the following constraints can co-
exist on a single site: mapped bushfire-prone land®*; a Heritage Conservation Area or listed heritage item>;
remnant Critically Endangered Ecological Communities including Blue Gum High Forest and Sydney
Turpentine-lronbark Forest®; significant canopy and hollow-bearing trees; steep slopes and unstable
geology; and stormwater flows feeding sensitive receiving waters e.g. National Parks.

*NSW Rural Fire Service, Planning for Bush Fire Protection 2019, requires bushfire assessment where land
is mapped as bushfire-prone. Substantial areas of Ku-ring-gai are mapped bushfire-prone. See
https://www.rfs.nsw.gov.au/plan-and-prepare/building-in-a-bush-fire-area/publications/planning-for-
bush-fire-protection.

>Ku-ring-gai Local Environmental Plan 2015 (NSW),
https://legislation.nsw.gov.au/view/html/inforce/current/epi-2015-0134. Ku-ring-gai contains extensive
Heritage Conservation Areas and listed heritage items whose curtilage, views and setting are directly
affected by DA drawing and heritage-report standards.

®Blue Gum High Forest and Sydney Turpentine-lronbark Forest are listed Critically Endangered Ecological
Communities under the Biodiversity Conservation Act 2016 (NSW) and the Environment Protection and
Biodiversity Conservation Act 1999 (Cth). Their remnants in Ku-ring-gai are irreplaceable and cannot be
"offset". See NSW BioNet Threatened Biodiversity,
https://www.environment.nsw.gov.au/threatenedspeciesapp/.
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The DAs we deal with, and the SSDs on which FOKE has made submissions, repeatedly demonstrate that
consultant documentation that is thin, incomplete or unverifiable, with resulting poor planning outcomes
for the sites. Our submission on the 19-25 Balfour Street, Lindfield SSD is one of many recent examples
where the adequacy of specialist reporting was directly in issue’. Ku-ring-gai Council's independent
ecological modelling of the Low and Mid-Rise Housing SEPP has previously indicated potential loss of up to
32,000 trees at full uptake in this LGA alone®. Neither a checklist nor a digital wizard will halt that loss unless
the underlying documentary standards are enforceable and the authors of those documents are
accountable.

FOKE therefore reads the Discussion Paper against this local reality. The proposals are examined below in
five thematic groups, and adds three matters — cumulative impact, statutory consultant accreditation and
Ku-ring-gai-specific tool data layers — that we consider missing from the discussion.

3. Theme A — DA quality is an accountability problem, not just an administrative
one

3.1 Mandatory, not "commonly required"

The Discussion Paper proposes new standards for "commonly required documents" and "commonly
required drawings"®. FOKE's position is that where the risk is present on the site, the document is not
"commonly required" — it is required and must be mandatory. The Discussion Paper's language is too weak.
It must be replaced in the EP&A Regulation 2021 with mandatory triggers so that a consent authority is
empowered to reject (as distinct from refuse) an application under cl. 51° where any of the following are
present and the corresponding report is missing or manifestly inadequate:

e Bushfire-prone land — a Bushfire Assessment or Strategic Bushfire Study prepared in accordance
with Planning for Bush Fire Protection 2019, including evacuation capacity analysis for the
affected road network, not just the subject lot.

e Heritage item or Heritage Conservation Area — a Heritage Impact Statement addressing curtilage,
views to and from the item or HCA, materiality, streetscape and adjoining setting, prepared by a
heritage practitioner with demonstrated Australia ICOMOS experience.

¢ Threatened flora or fauna, including but not limited to Blue Gum High Forest and Sydney
Turpentine-lronbark Forest — a Vegetation Management Plan and a Fauna Management Plan,
with survey effort and timing declared, and BioNet records reconciled.

’FOKE, Submission on the Response to Submissions: Residential Flat Building with In-Fill Affordable
Housing, 19-25 Balfour Street, Lindfield (SSD-82709458), on the NSW Planning Portal Major Projects
register, https://www.planningportal.nsw.gov.au/major-projects/projects/residential-flat-building-fill-
affordable-housing-19-25-balfour-street-lindfield.

8Ku-ring-gai Council, independent ecological assessment of the Low and Mid-Rise Housing SEPP indicating
potential loss of up to 32,000 trees under full uptake (approx. 16,000 at 50% uptake), referenced in FOKE,
Submission to the Legislative Council Inquiry into the Development of the Transport Oriented
Development Program (27 March 2024),
https://www.parliament.nsw.gov.au/lcdocs/submissions/85082/0154%20Friends%200f%20Ku-ring-
2ai%20Environment%20Inc.pdf.

Sparke Helmore Lawyers (C. Morton and O. Ticehurst), "Improvements to Development Assessment:
State Government's proposed changes open for consultation" (22 July 2026), summarising the Discussion
Paper's new standards for statements of environmental effects, mandatory drawings, commonly required
documents (including acoustic and acid sulphate soils) and commonly required drawings (such as shadow
diagrams), https://www.sparke.com.au/insights/improvements-to-development-assessment-state-
governments-proposed-changes-open-for-consultation/.

©Environmental Planning and Assessment Regulation 2021 (NSW), cl. 51 (return of applications),
https://legislation.nsw.gov.au/view/html/inforce/current/sl-2021-0764.
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e Any tree removal or works within a Tree Protection Zone — an arborist report prepared by a
member of the Institute of Australian Consulting Arboriculturists ("IACA"), with tree plan, TPZs
and SRZs shown on the survey plan and landscape plan.

¢ Any residential development — a Landscape Plan showing existing canopy, retained canopy,
proposed replacement canopy, and compliance with adopted canopy targets in the LEP or DCP.

¢ Slope, benching, retaining walls, or sites near watercourses — a geotechnical report identifying
soil and rock types, and a Soil and Water Management Plan showing existing and proposed
easements.

e Any acoustic-sensitive land use, whether the applicant is the source or the receiver — an acoustic
report addressing daytime and evening operations, not only night operations, with acoustic limits
stated.

3.2 Statutory accreditation and disciplinary regime for DA consultants

FOKE has previously called for accredited and accountable DA consultant reports as part of a broader
legislative reform package. That call is reiterated here as directly responsive to the "quality of DAs" problem
the Discussion Paper identifies.

Better inputs into a DA cannot be achieved by standards alone. They require authors who are accountable
for those inputs. FOKE recommends that any reform of DA requirements be accompanied by:

e A statutory register of DA consultants covering, at minimum, planners, arborists, ecologists,
heritage practitioners, bushfire consultants, acoustic engineers, geotechnical engineers and
structural engineers.

e A statutory code of conduct requiring independence, disclosure of conflicts, accuracy and
completeness of factual claims.

¢ A complaints mechanism, with power to suspend, deregister and publish findings, administered
by an independent registrar, not the Department.

e Astatutory offence for knowingly providing false or misleading information in a DA specialist
report submitted to a consent authority.

Without accountability of authors, the Department's "clearer standards" will produce documents that look
compliant, without necessarily being compliant. That is already a well-known feature of the SSD system?Z,

4. Theme B — The interactive tool: supported in principle, with conditions

FOKE supports the concept of an interactive online tool that guides applicants through DA requirements. In
Ku-ring-gai, however, its success will depend entirely on the accuracy, currency and weighting of its data
layers.

4.1 Data-layer transparency
The tool must publish, before deployment and on an ongoing basis:
e Who owns each data layer (bushfire-prone land, HCA, heritage items, canopy, BioNet vegetation,
flood, contamination, acoustic sensitive receivers, referral triggers).
e How recent each layer is, when it was last verified, and when it is scheduled for refresh.

e Whois liable, and under what terms, if the tool returns an incorrect or out-of-date result that
leads a proponent to omit a specialist report.

e How LEP and DCP controls, and Council-adopted maps, are given equal weight to State controls —
an issue of particular sensitivity in Ku-ring-gai given the LEP's heritage and canopy protections.

Undependent Commission Against Corruption (NSW), Corruption and integrity in the NSW public sector:
an assessment of current trends and events (2022) and related IPC and IPART reports on transparency in
planning decisions, https://www.icac.nsw.gov.au/.
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4.2 Ku-ring-gai-specific mandatory data layers

The tool must, at a minimum, expose and consult the following layers for any Ku-ring-gai address before
returning a completeness assessment:

e Bushfire-prone land mapping (current NSW RFS layer), evacuation-route capacity and Asset
Protection Zone requirements.

e Heritage items and Heritage Conservation Areas under Ku-ring-gai LEP 2015, including curtilage
and adjoining land.

e Mapped and modelled Blue Gum High Forest and Sydney Turpentine-lronbark Forest, and hollow-
bearing tree records.

e Adopted Council canopy targets and existing canopy raster data.

e Stormwater catchment overlays for sites draining to sensitive environments e.g. Sheldon Forest,
Blackbutt Reserve, and the Lane Cove and Middle Harbour catchments.

A tool that cannot see these layers, or that treats them as optional overlays, will systematically understate
the DA documentation requirements.

4.3 The tool must not become a "safe harbour"

It is essential that a favourable output from the interactive tool does not create a defence or “safe harbour”
against a subsequent finding by the consent authority that a specialist report is required. FOKE recommends
this be stated expressly on the face of the EP&A Regulation and in the tool itself.

5. Theme C — Timeframes, lodgement and amendments

5.1 The 7-day rejection window is too short

The 7-day rejection window compresses the checking time available to the consent authority and creates a
practical incentive to accept incomplete DAs rather than reject them. In Ku-ring-gai, DAs frequently arrive
with heritage curtilage, canopy or bushfire information missing. A meaningful rejection window — no less
than 14 days — is required. Where rejection is exercised, the applicant's next lodgement should be assessed
under the framework applicable at the date of that re-lodgement, not the original lodgement.

5.2 Re-notification for non-minor amendments

The Discussion Paper proposes clearer amendment provisions. FOKE's position is that any amendment that
is not "minor", including but not limited to increases in gross floor area, height, footprint, tree removal, or
changes to heritage or landscape response, must trigger re-notification to affected neighbours and
submitters. The PSR Act already narrows re-notification for section 4.55(1A) modifications®?. Extending that
narrowing to DA amendments would deprive affected neighbours of a fair opportunity to respond.

5.3 Deemed lodgement must not freeze the law

Deemed lodgement should not automatically freeze the legislative and policy framework applicable to the
DA. Where reforms introduced after deemed lodgement deliver stronger environmental, heritage, canopy,
bushfire or amenity protections, a public-interest exception must permit those improved protections to
apply to still-open matters. Otherwise the "deemed lodgement" mechanism becomes a savings-and-
transitional loophole that locks in weaker standards for years, precisely at the moment the PSR Act reforms
are working their way through EP&A Regulation amendments and Secretary's notices.

2Norton Rose Fulbright, "A closer look at proposed reforms to the NSW planning system", commentary
on narrowing of re-notification for section 4.55(1A) modifications under the PSR Act 2025,
https://www.nortonrosefulbright.com/en/knowledge/publications/9bee6baa/a-closer-look-at-proposed-
reforms-to-the-nsw-planning-system-and-what-they-mean-for-you.
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5.4 Deemed approval and deemed non-refusal — Christmas/New Year exclusion

FOKE supports excluding the Christmas / New Year period from deemed approval and deemed non-refusal
timeframes. The growing reliance on deemed approvals and deemed non-refusals when consent authorities
fail to meet timelines should not substitute for genuine merit assessment.

6. Theme D — Cumulative impact and precinct integrity

The Discussion Paper treats DA quality at the level of an individual application. In Ku-ring-gai, that framing
is incomplete. TOD and Low and Mid-Rise Housing pathways and SSDs have concentrated intensification in
a number of precincts — Roseville, Lindfield, Killara, Gordon, St Ives, Turramurra and Pymble — where DAs
are being lodged in overlapping fashion on immediately adjoining sites, often with the same or related
consultant teams.

FOKE recommends that the reforms be amended to include, as a matter of DA quality:

e A cumulative impact overlay in the interactive tool showing recently lodged and recently
approved DAs and SSDs within a defined radius (e.g. 800 m walkable) of the subject site.

e A mandatory cumulative impact statement in the Statement of Environmental Effects.

e Arequirement that specialist reports (canopy, stormwater, traffic, acoustic, bushfire evacuation)
address cumulative — not only site-only — impact.

7. Theme E — Joint effect with the Conditions of Consent EIE

The Discussion Paper is on exhibition concurrently with the Department's Explanation of Intended Effect on
Standard and Model Conditions of Consent®3. Read together, the two proposals standardise both what must
go into a DA and what must come out of it. That combined effect is not analysed in the Discussion Paper.
FOKE recommends the Department:

e Publish a combined analysis of how standardised DA inputs interact with standardised consent
conditions, particularly for sites with bushfire, heritage, canopy or contamination constraints.

e Preserve site-specific conditioning as the default, with standard conditions used only where the
applicant demonstrates the site does not attract Ku-ring-gai-style constraints.

e Ensure that any applicant-only consultation on draft conditions is complemented by an equivalent
opportunity for affected neighbours and submitters to comment on any departure from standard
conditions.

8. Recommendations

FOKE's consolidated recommendations to the Department are:

R1. Elevate "commonly required" documents and drawings to mandatory status where risk-based
triggers apply, and give consent authorities express power to reject non-conforming DAs under cl.
51 of the EP&A Regulation 2021.

R2. Establish a statutory accreditation, code of conduct and disciplinary regime for DA consultants, with
a public register, a complaints pathway, and a statutory offence for knowingly false or misleading
DA reports.

R3. Add heritage, bushfire, threatened ecological communities (including Duffy’s Forest, Blue Gum High
Forest and Sydney Turpentine-lronbark Forest), canopy and cumulative-impact triggers to the
mandatory documentary requirements in the EP&A Regulation.
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R4.

R5.

R6.

R7.

R8.

RO.

R10.

Publish, before deployment, the data-layer provenance, currency, ownership and liability regime
for the interactive tool, and expose Ku-ring-gai-specific layers with equal weight to State controls.

Provide expressly that a favourable output from the interactive tool does not create a safe harbour
against a subsequent finding of documentary inadequacy.

Extend the DA rejection window to no less than 14 days, and provide that re-lodgement is assessed
under the framework applicable at the date of re-lodgement.

Trigger re-notification of affected neighbours and submitters for any non-minor DA amendment,
including increases in GFA, height, footprint, tree removal, or changes to heritage or landscape
response.

Provide a public-interest exception so that reforms introduced after deemed lodgement —
particularly environmental, heritage, canopy, bushfire and amenity protections — apply to still-
open matters.

Exclude the Christmas / New Year period from deemed approval and deemed non-refusal
timeframes.

Publish a combined analysis of the Discussion Paper and the Conditions of Consent EIE so their joint
effect on site-specific safeguards is transparent before either instrument is finalised.

9. Closing

FOKE affirms the principles underlying the Discussion Paper, and the parallel work other statewide
advocates, on DA quality, consistency and predictability. Those principles are best served by mandatory
documentary standards, accountable authors, transparent data layers, meaningful rejection powers,
protected re-notification rights, and a public-interest exception to the deemed-lodgement savings regime.

We would welcome the opportunity to meet with the Department or its Planning System Reform team to
discuss any of these recommendations, and to share primary evidence from Ku-ring-gai DAs and SSDs
illustrating the risks the current draft leaves unaddressed®.

Yours faithfully,

Kathg COWL%

Kathy Cowley
PRESIDENT

14FOKE, Submission to the Legislative Council Inquiry into the Planning System and the Impacts of Climate
Change on the Environment and Communities (3 November 2023), https://www.foke.org.au/foke-
submission-inquiry-into-the-planning-system-and-the-impacts-of-climate-change-on-the-environment-

and-communities/.
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