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Dear Sir/Madam
RE: Explanation of Intended Effect (“the EIE”)

The Friends of Ku-ring-gai Environment Inc. ("FOKE") welcomes the opportunity to comment on the
Explanation of Intended Effect (“theEIE”).

FOKE has been active in Ku-ring-gai planning, heritage and environment advocacy since 1994. Our members
include former councillors, planners, architects, ecologists, arborists and long-standing residents of Roseville,
Lindfield, Killara, Gordon, Pymble, St Ives, Turramurra, Wahroonga and Warrawee. Our submissions on the
Transport Oriented Development program, the Low and Mid-Rise Housing SEPP, the PSR Act 2025 and the
concurrent Standard and Model Conditions of Consent Explanation of Intended Effect are on the public record.

FOKE's position

1. The “flexibility” available to consent authorities is narrower than the EIE presents

1.1 The Explanation of Intended Effect (“the EIE”) represents that the reforms preserve council discretion,
stating that section 4.17 of the Environmental Planning and Assessment Act 1979 as amended by the
Environmental Planning and Assessment Amendment (Planning System Reforms) Act 2025 enables “the
mandatory application of standard and model conditions without removing a consent authority’s discretion
to amend a model condition where necessary.” FOKE submits that the discretion described is materially
narrower than that language conveys, and that the EIE should be revised to disclose the true scope of
the constraint before finalisation.

1.2 On a careful reading, the amendments a consent authority is permitted to make to a model condition are
confined to four categories: (a) updating references to plans and documents; (b) specifying who is
responsible for ensuring the condition is satisfied; (c) completing free-form fields or selecting from listed
options where the model condition so provides; and (d) “inserting additional requirements relevant to the
development.” The core operative wording, the triggers, and the thresholds of each model condition are
fixed by the Planning Systems SEPP.

1.3 That constraint is reinforced by the direction-making power. Each model condition is to be “accompanied
by tailored directions setting out the specific circumstances in which it must be used”, and the EIE confirms
that “consent authorities must give effect to those directions.” The effect is that both the content of the
condition and the circumstances of its use are set at State level; the council’s role is reduced to completing
pre-defined fields and appending supplementary requirements.

FRIENDS OF KU-RING-GAI ENVIRONMENT INC (FOKE) P. O. BOX 584 GORDON 2072
2016 NATIONAL TRUST HERITGE AWARDS HIGHLY COMMENDED

2009 NATIONAL TRUST HERITAGE AWARDS HIGHLY COMMENDED
2008 NSW GOVERNMENT HERITAGE VOLUNTEERS AWARD
2000 WINNER NSW HERITAGE OFFICE AWARD
“HERITAGE WATCH OVER OUR PLACE OF NATIONAL SIGNIFICANCE —KU-RING-GAI”


http://www.foke.org.au/
http://www.foke.org.au/

1.4 The discretion to “insert additional requirements” is not an unconstrained safety valve. Any bespoke
condition added by a council must still satisfy the established legal tests for validity — the Newbury
principles (Newbury District Council v Secretary of State for the Environment [1981] AC 578), as adopted
in NSW and now reflected in section 4.17 of the EP&A Act (see Kindimindi Investments Pty Ltd v Lane
Cove Council [2009] NSWLEC 114; and the Department’s own Guide to writing conditions of consent
(2023), pp. 5-6): the condition must be for a proper planning purpose, must fairly and reasonably relate
to the development, and must not be so unreasonable that no reasonable planning authority would
impose it. Where a model condition is itself poorly matched to a particular site, a council-added condition
cannot lawfully be used to rewrite the model condition’s operation; it can only sit alongside it. That creates
a real risk of duplication, ambiguity, and successful Class 1 or Class 4 challenges to the composite
consent.

1.5 The consolidation mechanism compounds the constraint. Standard conditions are to be “transferred from
Part 4, Division 2 of the EP&A Regulation into the Planning Systems SEPP” as a “one stop shop” of
mandatory conditions. Local variation that councils have refined over many years — including Ku-ring-
gai Council’s tree-protection, sediment-control, and construction-management wording tailored to
sandstone escarpment and canopy-sensitive contexts — will be displaced unless expressly preserved as
“additional requirements”. The amendment pathway also moves upward: amendment of a condition
becomes a State SEPP amendment process, further removed from the council resolution or LEP/DCP
amendment routes that previously allowed local calibration.

1.6 The EIE further signals that the Department “intends to remove” the non-mandatory standard-conditions
function from the NSW Planning Portal, with residual conditions potentially “published in another format
— for example, a Microsoft Word or PDF document on the Department’s website.” FOKE submits this
represents a downgrade in accessibility, version control, and audit-trail integrity for a document class that
the Land and Environment Court has repeatedly emphasised must be precise, ordered, and traceable.

FOKE recommends that, if the proposal proceeds:

(a) the EIE and any subsequent Planning Systems SEPP amendment expressly state the four permitted
categories of council amendment to a model condition, and disclose that the operative wording,
thresholds and triggers are fixed at State level;

(b) directions accompanying model conditions be made disallowable instruments and be publicly exhibited
before commencement, so they cannot silently narrow council discretion between SEPP amendments;

(c) a versioned, publicly accessible register of standard and model conditions be retained on the NSW
Planning Portal, with change history, in preference to Word or PDF publication on the Department’s
website; and

(d) councils be expressly authorised, and directed, to record on each notice of determination which model
conditions were applied, which were amended, and the reasons for any bespoke additions, so that the
audit trail required for Class 1 appeals and post-consent enforcement is preserved.

2. The EIE is silent on the very site attributes that make Ku-ring-gai sites different

2.1 FOKE'’s principal concern with the EIE is that it proceeds as though a residential site in NSW can be
conditioned by reference to development type and scale alone. The EIE contains no substantive treatment
of topography, geology, bushfire, flooding, land contamination, heritage curtilage, tree canopy,
biodiversity, acoustic performance, or neighbourhood character. Tree protection and erosion and
sediment control are mentioned only as “key protections retained” from the existing regime, and adjoining-
property amenity appears only in a single illustrative example concerning window sill heights and first-
floor privacy screens.



2.2 Ku-ring-gai’s residential land is characterised by a combination of constraints that make bespoke, site-
specific conditioning essential rather than ornamental:

(a) Topography. Steep sandstone escarpments, stepped sites, and ridgelines dominate large parts of the
local government area. Excavation methods, rock-anchor design, dewatering controls, retaining-wall
geometry, and construction-staging sequences vary lot to lot and cannot be prescribed by a State-level
model condition drafted for a “typical” site.

(b) Geology. Shallow soils over Hawkesbury sandstone, perched water tables, and localised shale lenses
require site-specific geotechnical conditions covering rock-face treatment, spoil handling, groundwater
management and vibration monitoring. These matters are not amenable to outcome-based
prescription of the kind proposed for low-rise development.

(c) Bushfire. Substantial parts of Wahroonga, St Ives, Turramurra, and the eastern and western foothills
sit on bushfire-prone land at the urban—bushland interface. Site-specific conditions on Asset Protection
Zone (APZ) establishment and maintenance, ember-defence detailing, construction-phase fire
management, water supply for firefighting, and access for emergency vehicles are required under
Planning for Bush Fire Protection 2019 and cannot be adequately expressed through the outcome-
based low-rise conditions foreshadowed in the EIE.

(d) Tree canopy and biodiversity. Ku-ring-gai retains significant remnants of Blue Gum High Forest and
Sydney Turpentine-lronbark Forest, both critically endangered ecological communities, together with
a mature private-property canopy that is central to the area’s environmental character. Tree Protection
Zone fencing offsets, root-plate protection, deep-soil placement, and construction-vehicle exclusion
require condition wording calibrated to the specific tree, species, and site — not to a State default.

(e) Heritage. The local government area contains numerous Heritage Conservation Areas and individually
listed items. Curtilage protection, colour and material palette restrictions, reversibility of works, and
archaeological monitoring cannot be conditioned adequately by model wording drafted for statewide
residential rollout.

(f) Water. Sloping catchments, riparian corridors, overland flow paths, and probable maximum flood levels
require site-specific stormwater discharge, on-site detention, and water-sensitive urban design
conditions that reflect the receiving environment.

2.3 The EIE’s treatment of scale as a proxy for risk is inadequate to these conditions. A single dwelling on a
bushfire-prone sandstone spur adjoining a listed tree can carry greater environmental, safety, and
heritage consequence than a compliant four-storey residential flat building on a cleared, flat site in a
metropolitan centre. The proposed division of model conditions into “low rise” (outcome-based,
prescribed) and “mid and high rise” (management-plan-based) does not accommodate the fact that risk
in Ku-ring-gai is driven by site attributes, not by building scale. Prescribed outcome-based conditions may
materially under-condition high-consequence small sites, and the constrained amendment power
discussed in Point 1 does not provide a workable mechanism to tighten them where the site requires it.

2.4 The EIE’s implicit assumption is that a State-drafted condition can be safely applied by default because
the applicant will design to it. That assumption inverts the correct sequence. Conditions of consent exist
to translate the site’s constraints into enforceable obligations on the development. Where the drafting is
done at State level with no visibility of the receiving site, the condition ceases to perform that translation
function and becomes, in effect, a compliance checklist. On sites of the character described above, a
compliance checklist is not a substitute for site-responsive conditioning.

FOKE recommends that, if the proposal proceeds:

The Planning Systems SEPP amendment must include a statutory site-suitability override that operates as
follows:



(a) A model condition must not be applied, and must be substituted or supplemented by a bespoke
condition, where the development is on land that falls within one or more of a defined schedule of site-
sensitive categories. The schedule should include, at minimum:

* land with an average natural slope exceeding a prescribed threshold (FOKE suggests 15%);
*  bushfire-prone land as mapped under the Rural Fires Act 1997;

« land within, or adjoining, a Heritage Conservation Area, or containing an individually listed
heritage item or listed tree;

* land mapped as containing, or adjoining, a critically endangered ecological community;

* land within a riparian corridor, mapped flood-affected area, or with a mapped overland flow
path;

+ land identified as contaminated or potentially contaminated under State Environmental
Planning Policy (Resilience and Hazards) 2021 (or its successor instrument as in force from
time to time).

(b) On such land, the consent authority must record on the notice of determination the reasons why the
model condition is or is not fit for the site, and any bespoke condition imposed to address the site-
specific matter.

(c) The direction accompanying each model condition must state that applying the mandatory model
condition does not, of itself, discharge the consent authority’s duty to condition the development to the
impacts of the particular site.

2.6 FOKE further recommends that the Department publish, before finalisation of the SEPP amendment,
worked examples showing how the proposed model conditions would apply to representative Ku-ring-gai
typologies — a dwelling on a bushfire-prone sandstone benched lot, an infill dual-occupancy adjoining a
listed tree within a Heritage Conservation Area, and a multi-dwelling housing development on a sloping
site with a riparian corridor — so that submitters and consent authorities can assess whether the proposed
conditions are, in practice, capable of translating site attributes into enforceable obligations.

3. Scale is not a proxy for risk, and the community is excluded from the pre-issue conversation

3.1 The EIE proposes to scale the operation of model conditions by reference to the size of the development.
Low-rise development is to be conditioned through “prescribed, outcome-based measures” for matters
such as site security, toilet facilities, and waste management; mid- and high-rise development is to be
conditioned by requiring the applicant to prepare a “plan setting out how those matters will be managed.”
The proposed scale thresholds are set out in Figure 2 of the EIE and distinguish “low rise” from “mid and
high rise”, with the latter attracting the management-plan-based conditions.

3.2 FOKE submits that scaling by size is not equivalent to scaling by risk. The risk profile of a residential
development is the product of the site’s constraints and the sensitivity of the receiving environment, not
the height or dwelling-count of the proposed building. A single dwelling on a bushfire-prone sandstone
spur adjoining a listed tree can, and often does, carry greater environmental, safety, and heritage
consequence than a compliant four-storey residential flat building on a cleared, flat, unconstrained site.
Under the EIE’s proposed structure, the small dwelling would attract prescribed, outcome-based
conditions and no mandatory applicant consultation; the larger, less risky development would attract
management-plan-based conditions and a mandatory applicant consultation loop. That is the inverse of
the calibration required.

3.3 The community-participation asymmetry compounds the problem. The EIE proposes that, for State
significant development, designated development, and residential development involving 20 or more
dwellings, consent authorities “will be required to consult with applicants on draft conditions before issuing
consent.” The mandatory steps are that “the consent authority provides the applicant with a copy of any
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proposed conditions prior to determination”; the applicant “can make a written submission about the
proposed conditions within a period specified by the consent authority, being no less than 7 days”; and
“the consent authority considers any written submission made by the applicant.” The EIE further provides
that “any further consultation on draft conditions beyond the mandatory requirements would be at the
discretion of the consent authority.”

3.4 Submitters, adjoining owners, and community groups have no equivalent right. They may lodge objections
during the exhibition period, but they have no visibility of, and no opportunity to respond to, the draft
conditions that translate their concerns (or fail to translate their concerns) into enforceable obligations.
That asymmetry is particularly acute for developments in the SSD pathway, where the community has
already lost merits review rights, third-party appeal rights, and, in many cases, meaningful pre-lodgement
engagement. Adding a mandatory applicant-only draft-condition consultation deepens the imbalance.

FOKE recommends that, if the proposal proceeds:

(@)

(b)

(c)

the classification for the purpose of scaling model conditions be amended so that a development on
land that falls within the site-sensitive schedule proposed in Point 2.5 is treated as attracting
management-plan-based conditions regardless of building scale, together with the associated
mandatory pre-issue consultation;

the mandatory pre-issue consultation be extended to submitters and adjoining owners for
developments that were subject to public notification, on the same 7-day minimum written-submission
basis afforded to applicants, with the draft conditions and any applicant response published on the
NSW Planning Portal; and

consent authorities be required to record on the notice of determination the substantive changes made
to draft conditions in response to applicant submissions, submitter submissions, and adjoining-owner
submissions, so that the pre-issue consultation is transparent rather than a private negotiation.

4. Consolidation into the Planning Systems SEPP shifts the amendment pathway upward and
reduces local accountability

4.1 The EIE proposes that standard conditions be “transferred from Part 4, Division 2 of the EP&A Regulation
into the Planning Systems SEPP”, and that the new framework provide a “one stop shop for all mandatory
conditions that must be applied by a consent authority.” Model conditions, together with directions
specifying the circumstances of their use, are to sit alongside the standard conditions in the same SEPP.

4.2 FOKE submits that this consolidation has three effects that the EIE does not acknowledge:

(@)

(c)

Amendment becomes a State-level process. Amendment of a condition, whether standard or model,
becomes a Planning Systems SEPP amendment process rather than an amendment to the EP&A
Regulation, a Portal update, or a council resolution. The amendment pathway is moved further away
from the local level at which the operational consequences are felt.

Council specific conditions are displaced. Ku-ring-gai Council, like many councils across the State, has
refined tree-protection, sediment-control, dilapidation-report, and construction-management conditions
over many years to reflect sandstone escarpment topography, canopy sensitivity, heritage curtilage,
and bushfire interface conditions. These council specific conditions will be displaced by the State
wording unless expressly preserved as “additional requirements” imposed on a case-by-case basis,
and even then, the operative wording of the model condition will govern.

Council-drafted advisory notes are downgraded. The EIE contemplates that recommended advisory
notes previously published on the Department’s website will be updated to align with the new standard
and model conditions. FOKE observes that advisory notes drafted by individual councils to explain the
operation of local conditions in local language cannot be aligned with a State-level model without loss
of context.



4.3 The removal of the non-mandatory standard-conditions function from the NSW Planning Portal, with
residual conditions potentially published in Microsoft Word or PDF format on the Department’s website,
is a further reduction in accessibility and version control. Word and PDF documents on a departmental
website do not provide the change-history, cross-referencing, and API-based integration (i.e. automated
data feeds between systems) that consent authorities, certifiers, submitters, and the Land and
Environment Court rely on. FOKE observes that this proposed change is inconsistent with the
Department’s stated position that the reforms will make development consents “easier to navigate.”

FOKE recommends that, if the proposal proceeds:

(a) the Planning Systems SEPP amendment includes a rule of construction expressly preserving council-
specific supplementary conditions where those conditions have been adopted by council resolution
and address matters listed in the site-sensitive schedule proposed in Point 2.5;

(b) a versioned, publicly accessible register of all standard and model conditions be retained on the NSW
Planning Portal, with full change history, cross-referencing, and APl access, in preference to Word or
PDF publication on the Department’s website;

(c) the instructions that decide when and how each model condition is applied are as important as the
wording of the condition itself. At present, the Department can change those instructions
administratively, without advising anyone. These instructions must be publicly exhibited before taking
effect, and tabled in Parliament as disallowable instruments so Parliament can strike them down if
inappropriate; and

(d) any Planning Systems SEPP amendment introducing or altering standard or model conditions be
subject to a minimum 28-day exhibition period with a formal response-to-submissions report published
before commencement.

5. Legal-integrity and enforcement ramifications

5.1 The EIE presents standardisation as a means of reducing complexity, error, and litigation. FOKE submits
that the reverse is likely in practice on constrained or sensitive sites, and that the EIE understates the
legal-integrity risks of the proposal.

5.2 The Newbury principles (Newbury District Council v Secretary of State for the Environment [1981] AC 578),
as adopted in NSW and now reflected in section 4.17 of the EP&A Act (see Kindimindi Investments Pty
Ltd v Lane Cove Council [2009] NSWLEC 114; and the Department’s own Guide to writing conditions of
consent (2023), pp. 5-6), require that each condition of consent be imposed for a proper planning
purpose, fairly and reasonably relate to the development, and not be so unreasonable that no reasonable
planning authority would impose it. The nexus requirement is site-specific: the condition must address
the planning consequences of the particular development on the particular land, not broader policy
objectives. A State-drafted model condition applied by default, without a demonstrated nexus to the site,
is vulnerable on nexus grounds precisely because it was drafted without visibility of the site.

5.3 The management-plan-based conditions proposed for mid-and high-rise development compound this risk.
Conditions that defer essential matters to future plans, or that introduce ambiguity about the point of
determination, are vulnerable to challenge on grounds of uncertainty and constructive deferral of the
consent decision. The Land and Environment Court has repeatedly held conditions invalid where they
introduce ambiguity or have the consequence of deferring the consent authority’s determination to a later
date (see, for example, Gales Holdings Pty Ltd v Tweed Shire Council [2021] NSWLEC 163 and the
earlier authorities there discussed).

5.4 The composite-consent problem (a consent assembled from State and council wording) is particularly
acute. Where a council adds a bespoke condition to an ill-fitting model condition, the resulting consent
may contain two conditions addressing the same matter in materially different terms. A developer can



exploit that ambiguity, and it is precisely the kind of ambiguity the Court warns against — a foreseeabile,
systemic consequence of the “insert additional requirements” mechanism on which the EIE relies. FOKE
notes that condition of consent challenges are typically brought against councils, not the Department; the
legal-integrity risk of the proposal is transferred to local government and, ultimately, to ratepayers.

5.5 Enforcementis a further concern. The EIE contains no substantive treatment of monitoring or enforcement,
other than the general statement that consent authorities must apply mandatory conditions and give effect
to directions. Standard wording does not, in itself, produce standard compliance outcomes; enforcement
requires resources, technical capacity, and consistent inspection practice. If model conditions are drafted
at a level of generality that suits statewide rollout, the specificity required for successful prosecution or
Class 4 restraint action may be lost.

FOKE recommends that, if the proposal proceeds:

(a) each model condition be published together with a plain-language statement of its planning purpose
and intended nexus, so that consent authorities and courts can readily assess whether the condition,
as applied, satisfies the Newbury tests on the particular site;

(b) the direction accompanying each model condition expressly authorise its non-application where the
consent authority forms the view that the condition does not fairly and reasonably relate to the
development or to the site, with reasons to be recorded on the notice of determination;

(c) management-plan-based model conditions be redrafted so that the essential matters — performance
criteria, review triggers, and enforcement pathways — are fixed in the condition itself, with only the
operational detail deferred to the plan; and

(d) the Department fund a State-supported enforcement capability to assist councils in prosecuting
breaches of standard and model conditions, including template particulars-of-offence and shared
expert-witness arrangements, so that the standardisation benefit accrues to enforcement as well as to
assessment.

6. Governance, probity, and community-participation ramifications

6.1 The EIE is one of a suite of NSW planning reforms proceeding through 2025 and 2026, including changes
to assessment pathways, the removal of the regionally significant development pathway with progressive
transfer of assessment to councils and local planning panels, and the Statewide Community Participation
Plan. FOKE has separately made submissions on each of those reforms and has consistently framed
them as “speed at the cost of accountability.” The present proposal is consistent with that pattern.

6.2 Three governance concerns arise specifically from this EIE:

(a) Reduced local democratic accountability. Councillors and members of local planning panels are the
elected or appointed accountability layer for consent decisions. Making the wording of most conditions
a State instrument narrows what an accountable local body actually decides. It also narrows what an
accountable local body can be held to account for by residents, since the wording is not theirs to
change beyond the permitted amendments.

(b) Applicant-only consultation before consent is issued. The mandatory pre-issue consultation on draft
conditions is with the applicant alone. The EIE offers no probity framework for that consultation: no
requirement to record the consultation, no publication of the applicant's submissions on draft
conditions, no requirement to publish the consent authority’s reasons for accepting or rejecting
applicant proposals to soften conditions, and no independent review of the consultation. FOKE
observes that the ICAC has identified development assessment — including post-lodgement
negotiation between applicants and assessing officers — as a high corruption-risk stage (ICAC, Anti-
corruption safeguards and the NSW planning system, February 2012; ICAC, Investigation into the
conduct of councillors of the former Canterbury City Council and others (Operation Dasha), March
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2021), and has repeatedly recommended documentation, publication, and independent-oversight
controls on that stage. Any process that formalises a private negotiation over conditions between the
applicant and the assessing officer requires explicit probity safeguards.

(c) Community-participation regression. The community has no right to see or respond to draft conditions
before determination. This is a step back from established practice in some councils, where community
consultative committees, precinct committees, or community reference groups have had informal
visibility of draft conditions for large or contentious developments. The EIE forecloses that practice by
establishing a mandatory applicant-only consultation and leaving community consultation to the
discretion of the consent authority.

FOKE recommends that, if the proposal proceeds:

(a) the Planning Systems SEPP amendment include a probity protocol for pre-issue draft-condition
consultation, requiring that all applicant submissions on draft conditions and the consent authority’s
reasoning on each be recorded in writing, published on the NSW Planning Portal, and retained for the
statutory retention period applicable to development records;

(b) probity advice on draft conditions be mandatory for consent authorities dealing with State significant
development, designated development, or developments of 20 or more dwellings, before conditions
are issued;

(c) affected residents, submitters, and adjoining owners have a right of visibility of draft conditions for
developments that were subject to public notification, and a right of written submission on those draft
conditions on the same 7-day minimum basis as applicants; and

(d) the reform package include a formal community-participation impact statement demonstrating how the
proposal is consistent with the Environmental Planning and Assessment Act 1979 community-
participation objects, and how it interacts with the parallel Statewide Community Participation Plan.

7. Cumulative impact, precinct-scale blind spot, monitoring, and review

7.1 Model conditions operate application-by-application. The EIE contains no mechanism for cumulative or
precinct-scale conditioning, and no mechanism to require that conditions on one development take
account of conditions on an adjoining or nearby development. Two adjoining SEPP-Housing infill sites,
each with model tree-protection and stormwater conditions, will not together deliver a coherent canopy or
catchment outcome.

7.2 In Ku-ring-gai, the cumulative-impact concern is particularly acute in the context of Transit-Oriented
Development (TOD) precincts, Low- and Mid-Rise (LMR) policy areas, and the current pipeline of State
significant development applications. Each of those pathways generates multiple, closely-spaced
applications on adjoining or nearby sites. The proposed model conditions are silent on the aggregation
of construction-management impacts across concurrent developments, on the aggregation of stormwater
discharge into shared catchments, and on the aggregation of tree loss across adjoining sites. Under the
parallel Environmental Planning and Assessment Amendment (Planning System Reforms) Act 2025
amendments, the removal of the regionally significant pathway further weakens the tier at which
cumulative effects were previously visible.

7.3 The EIE contains no monitoring, review, or evaluation framework for the reform. It states that the
“Department will explore measures to implement the usage of standard and model conditions of consent
that is faster, fairer, and outcomes focused”, but does not commit to any specific measurement of whether
those aims are met, or to any specific review point. There is no reporting obligation on councils, no
evaluation trigger, and no mechanism for the Auditor-General or the Ombudsman to review the operation
of the framework at a defined interval.



FOKE recommends that, if the proposal proceeds:

(a) the Planning Systems SEPP amendment include a cumulative-impact mechanism requiring consent
authorities to consider, and to condition where appropriate, the aggregation of construction-
management, stormwater, tree-loss, and traffic impacts across applications on adjoining or nearby
sites within a defined radius or precinct;

(b) the model-conditions framework include precinct-scale conditioning powers for TOD, LMR, and SSD-
cluster contexts, so that a single set of coordinated conditions can be applied to a group of related
applications;

(c) a statutory review of the operation of the standard and model conditions framework be conducted 24
months after commencement, with the review’s terms of reference to include refusal rates, Class 1 and
Class 4 challenges to conditions, compliance and enforcement outcomes, submitter and adjoining-
owner experience, and cumulative-impact outcomes in TOD and LMR precincts;

(d) the review report be tabled in Parliament and referred to the Auditor-General for consideration of a
subsequent performance audit; and

(e) councils be required to report annually to the Department on the number of developments in which
model conditions were applied, the number in which bespoke conditions were added, and the number
of consent-condition challenges commenced or determined, so that the operation of the framework is
transparent from commencement.

Conclusion

FOKE strongly objects to the proposal in its current form. The reforms are presented as improvements in
consistency, transparency, and speed, but on close reading the EIE narrows the discretion of consent
authorities to condition development to the impacts of the particular site, is silent on the site attributes that
determine planning outcomes in areas such as Ku-ring-gai, treats scale as a proxy for risk, entrenches an
applicant-only pre-issue consultation with no equivalent right for submitters, shifts the amendment pathway
upward, creates legal-integrity and enforcement risks that will be borne by councils and ratepayers, and
provides no monitoring, review, or evaluation framework.

FOKE requests that the Department:
(a) reconsider the proposal considering the concerns raised in this submission and by other stakeholders;

(b) if it elects to proceed, adopt the contingent recommendations set out in Points 1 to 7 before finalising
the Planning Systems SEPP amendment; and

(c) publish worked examples showing the operation of the proposed model conditions on representative
Ku-ring-gai typologies before finalising the amendment, so that submitters and consent authorities can
assess whether the proposed conditions are, in practice, capable of translating site attributes into
enforceable obligations.

FOKE would welcome the opportunity to meet with the Department to discuss the concerns raised in this
submission. We look forward to your reply.

Yours faithfully
Kathy Cowley
Kathy Cowley
PRESIDENT



