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Department of Planning, Housing and Infrastructure

Via: https://www.nsw.gov.au/have-your-say/variations-to-complying-development

Email: cdcvariations@dphi.nsw.gov.au

Attention: Complying Development Variations Review

23 June 2026

Dear Sir/Madam

RE: Submission objecting to the proposed Complying Development Code Variation Certificate
pathway and related amendments to the State Environmental Planning Policy (Exempt and
Complying Development Codes) 2008

Friends of Ku-ring-gai Environment (FOKE) makes this submission in objection to the proposed Complying
Development Code Variation Certificate pathway and the related amendments to the State Environmental
Planning Policy (Exempt and Complying Development Codes) 2008. The exhibition material indicates that
the proposal would create a new pathway allowing variations to complying development standards while still
enabling the balance of the development to proceed under the complying development framework. In
FOKE’s view, this represents a significant departure from the intended function of complying development as
a pathway for straightforward development that meets clear and predetermined standards.

Complying development is designed to operate as a fast-track approval pathway for development that is
capable of objective assessment against fixed standards, and it may be determined by a council or certifier.
Once multiple departures from those standards are permitted, the approval pathway no longer retains the
character of a true code-based assessment. Instead, it becomes a discretionary and hybrid process that
lacks the essential safeguards associated with a development application, including public notification,
broader merit assessment and meaningful participation by affected neighbours and the community.

FOKE therefore objects to the proposed framework on the basis that it would weaken planning certainty,
reduce transparency and increase the number of developments able to proceed without the scrutiny that
should accompany departures from established controls. ICAC has identified certainty, transparency,
reduced complexity and meaningful public participation as important safeguards in the planning system, and
these principles should remain central to any reform of the Codes SEPP.

Grounds of objection

o First, any variation pathway should be limited to no more than one variation per development. A
proposal that enables three or four variations within a single complying development approval would,
in effect, create a new “CDC-plus” pathway for development that is no longer genuinely compliant.
This would materially erode the distinction between complying development and merit-based
assessment and would reduce opportunities for local review and community awareness of proposals
with potentially significant impacts.
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Second, the proposed 10 day period for council assessment of variation requests is not adequate.
Variations relating to height, setbacks, overshadowing, privacy, excavation, topography and tree
impacts are often complex planning matters that require detailed review of plans and site context, as
well as careful consideration of impacts on adjoining land. A minimum assessment timeframe of

25 days is more appropriate for this form of application, particularly where the proposal may involve
cumulative departures from multiple standards. The Department’s own material confirms that
complying development is a fast-track process capable of determination within 20 days, which
underscores the need for a more realistic timeframe where compliance is no longer straightforward.
Third, the variation pathway should remain confined to numerical standards only. FOKE strongly
opposes the introduction of objectives-based or otherwise subjective variation provisions. The
principal strength of complying development lies in its certainty and consistency. Once subjective
planning judgment is introduced, the pathway becomes less transparent, less predictable and more
vulnerable to inconsistent outcomes. That approach is also at odds with the anti-corruption principles
identified by ICAC, which favour planning systems that are clear, certain and transparent in their
operation

Fourth, all documentation supporting a variation request should be mandatory. The proposed
provisions should require, rather than merely encourage, the submission of all material necessary for
proper assessment. This should include a written planning justification, site analysis, topographic
information, shadow diagrams where relevant, privacy analysis, and a specific assessment of
impacts on adjoining properties and protected trees. Without mandatory documentation
requirements, councils may be required to assess complex departures on incomplete information and
within an unrealistically short period. If any information is not provided at the outset, the timeframe for
review must be extended by the same amount of time.

Fifth, while the policy targets "minor" variations, there are several proposed complying development
standards that may be varied, covering setbacks, landscaping, and lot dimensions, FOKE is
concerned that multiple stacked variations could cumulatively produce significant departures from
what was originally intended as a complying development standard. The regulations will need to cap
the number of simultaneous variations at the outset.

Objection to specific variations

FOKE objects to any variation pathway that would permit increased maximum building height.
Existing code standards already allow substantial residential built form, including two-storey
dwellings. Any additional increase in height is likely to produce greater visual bulk, overshadowing,
loss of privacy and adverse streetscape outcomes. If a proposal cannot meet the prescribed height
standard, it should be required to proceed by way of a development application.

FOKE also objects to variations to maximum gross floor area. Floor space controls are a core
planning tool for regulating site intensity, built scale and the balance between development and
landscaping. Permitting floor area increases under a complying development pathway would facilitate
overdevelopment and weaken the effectiveness of the existing code framework. Any significant
increase in gross floor area should require full merit assessment through the DA process.
Reductions to primary road, side and rear setbacks should not be supported. Front setbacks are
critical to neighbourhood character, visual openness, landscaped setting and opportunities for
meaningful tree planting. Side and rear setbacks are essential to maintaining solar access, privacy,
separation between dwellings, tree planting and acceptable residential amenity. Averages derived
from adjoining development are not an adequate substitute for a proper planning assessment of site
context and cumulative impact. Clear and prescribed setbacks are required for effective control of
complying development.

FOKE is also concerned by any proposal to allow increased encroachment of articulation elements or
excessive garage door widths within front setbacks. On narrower lots in particular, dominant garage
presentations diminish streetscape quality and significantly reduce the area available for deep soil
landscaping and canopy establishment. This produces outcomes that are inconsistent with the
intended character and environmental assumptions of complying development.

Variations for detached studios, ancillary outbuildings and swimming pools should also be refused or
tightly constrained. Increased floor area or reduced setbacks for detached structures can materially
intensify site coverage and neighbour impacts. In relation to swimming pools, any variation that may
impact privacy, compromise safety outcomes, boundary conditions or the effectiveness of pool
fencing should not be capable of approval through a limited certification pathway.

FOKE has especially strong concerns regarding proposed changes affecting tree protection. The
existing Housing Code includes a requirement that development be at least 3 metres from each
protected tree on the lot and adjoining land, measured from the base of the trunk, subject only to
limited exceptions for minor structures and works. This safeguard should be retained in full.



e Allowing built form to encroach closer to protected trees would create unacceptable risks to structural
roots, long-term tree health, stability and public safety. It would also increase pressure for pruning or
removal once development has been approved in close proximity to the tree. This concern is
particularly acute where the affected tree is located on adjoining land, because neighbours receive
limited notice in the complying development system and have little practical opportunity to protect
their own canopy assets before damage occurs. In practical terms, the proposal risks facilitating
incremental canopy loss contrary to broader planning objectives relating to environmental quality,
climate resilience and urban greening.

Other code changes

FOKE further objects to the broader amendments where they have the effect of relaxing existing safeguards
in the Codes SEPP. This includes proposed changes relating to remedial works near boundaries, demolition
on high bushfire risk days, reduced internal separation for dual occupancies, and amendments affecting the
location of garages and rainwater tanks where such changes may contribute to overdevelopment or cause
adverse impacts on adjoining land or structures. Such matters should not be liberalised without clear
evidence that there will be no unacceptable consequences for safety, amenity or environmental performance.
These evaluations should not be rushed in order to avoid unintended consequences. These variations should
require a standard development application process.

Recommendation

For the reasons set out above, FOKE respectfully submits that the proposed Complying Development Code
Variation Certificate pathway should not proceed in its current form. If any variation mechanism is to be
retained, it should be limited to a single numerical variation only, accompanied by mandatory supporting
documentation, excluded from applying to building height, gross floor area, setbacks and tree protection
standards, and subject to a realistic council assessment period of at least 25 days.

FOKE is concerned with the increased risk of corruption introduced by this policy which empowers private
certifiers to approve CDC application variations on behalf of the developer.

More broadly, the proposed reforms place undue weight on speed and procedural convenience at the
expense of planning quality, neighbour amenity, tree canopy protection and public confidence in the planning
system. A sound planning framework must preserve certainty, transparency and meaningful public
participation, particularly where departures from development standards are proposed. For those reasons,
FOKE strongly objects to the proposed amendments.

Thank you for considering this submission.

Yours faithfully

Kathy Cowley

Kathy Cowley

PRESIDENT

Cc Mayor and Councillors Ku-ring-gai Council.

Cc Matt Cross MP Member for Davidson.

Cc Alister Henskens SC MP Member for Wahroonga.

Cc The Hon Chris Rath MLC Shadow Minister for Planning and Public Spaces.
Cc Nicolette Boele MP Member for Bradfield.



